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“Someone should tell him about 


Title Insurance and Trust Company” 


If your client has a problem concerning a pension or 
profit-sharing plan for his employees ...we can help 
you set up exactly the right plan for his needs and his 
company’s budget. 

You see, we’ve been acting as Trustee for all types of 
pension plans for a good many years. It’s more than 
likely we can be of help to you and your client, too. 
Just phone our Estate Planning Division, MA 6-2411. 


Southern cltoes Dover Trust Company 


Title Insurance and Trust Company 


433 SOUTH SPRING STREET, LOS ANGELES 54 
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Happy P cade: P 


That's what Helen Grant (She’s Richard 
Oliver's Secretary) said instead of Good- 
bye when we talked the other day. 


... And, we thought, those two words 
sum up the whole aim and reason for 
our service. If we do a good job, the 
result is a happy Employer-Employee- 
Agency relationship. 


THANK YOU, Helen Grant. 
We'll do our best. 
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BLIND 
PEOPLE 


Appreciate 
Attorneys’ 
Help 


Bequests that have come as 
a result of attorneys’ sugges- 
tions to clients have enabled 
Braille Institute to provide 
many FREE services to blind 
people: 


EDUCATION 
RECREATION 
COUNSELING 
LIBRARY 
WHITE CANES 


To reciprocate in some meas- 
ure, Braille Institute cam- 
paigns continuously on “See 
Your Attorney About Your 
Will.” 


BRAILLE 
INSTITUTE 


of America, Inc. 


741 N. Vermont Avenue 
Los Angeles 29, California 


PHONE — NOrmandy 3-1111 
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PRESIDENTS 
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>» » MEMBERS OF THE Los Angeles 
County Bar Association are to be com- 
plimented warmly, I feel, on their very 
creditable degree of participation in 
the annual meetings, as well as the 
committee work, of the various pro- 
fessional organizations to which so 
many of them belong. 

These include the American Bar 
Association, National Conference of 
Bar Presidents, American College of 
Trial Lawyers, State Bar of California, 
and numerous other law groups. 

The participation has been greater 
and more general this year than ever 
before, according to informal inquiries 
and observations I have made in re- 
cent weeks. This participation has cer- 
tainly done nothing, I am confident, 
to detract from the prestige nationally 
and regionally of the lawyers and jur- 
ists of this area. 

Those who have participated in 
these meetings need no assurance of 
the value and merit of their invest- 
ment in time and money in these co- 
rollary activities to which attorneys 
and jurists are warmly welcomed. 

I think it is safe to say that such 
participation in these gatherings of the 
most active and dedicated members of 
our profession makes an attorney a 
better lawyer and a more-orientated 
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citizen because it sharpens his aware- 
ness of trends and conditions affecting 
the society we seek to serve in these 
changing times. It helps to keep him 
abreast, also, of shifts in economics, 
political conditions and public opin- 
ion which have an effect on his eco- 
nomic as well as professional standing 
and _ well-being. 

Just as in our own association pro- 
gramming, every effort is made to 
obtain the appearance of the finest 
speakers, the ranking authorities and 
the most distinguished leaders in the 
fields in which we are interested for 
these annual meetings. Consequently 
those who attend such sessions enjoy 
the privilege of seeing and hearing 
men in the full flower of their intel- 
lectual prowess speaking on topics on 
which they are the acknowledged 
authorities. This is a privilege well 
worth making unusual, even extraordi- 
nary, effort to experience. 

(And there is the added advantage 
that attendance at such meetings is a 
legal and proper tax-deductible busi- 
ness-professional expense. ) 

A mere scanning of the program 
topics of almost any convention of our 
professional groups serves to indicate 
the wealth of information available 
to those who take the time and trouble 


to expose themselves to it by attend- 
ing. 

At the 83rd annual meeting of the 
American Bar Association in Washing- 
ton, D.C., there were addresses and 
panel discussions on such diverse sub- 
jects as law office management, elec- 
tronic data retrieval, crime portrayal 
in the public media and its effects on 
fair trial, developments in domestic 
relations and family law, the “eco- 
nomic anemia of the legal profession 
in America—and what Illinois is doing 
about it,” use of visual aids in court, 
growing pains of the smaller cities and 
their attendant problems — traffic, wa- 
ter, taxation; urban renewal, patents 
and copyrights, international legal co- 
operation, insurance in relation to such 
new hazards as radiation injuries, 


problems of the legal profession in an 
era of big government, and even the 
legal implications of “how high is up?” 
—a problem now being classified as 


space law. 

Besides the boon of being able to 
hear and participate in these subjects 
through attendance in person, there is 
another dividend in attendance at our 
periodic meetings. 

This is through being handed copies 
of the scripts used by some of the 


speakers, as well as copies of exhibits 
used to illustrate the talks. Many cor- 
vention delegates have added impor- 
tantly to their office reference material 
by making it a point to accept or to 
seek these scripts at the meetings they 
have attended. 

To a certain degree this policy of 
availing one’s self of this knowledge 
and information is as sensible as learn- 
ing to read and of patronizing the 
library from an early age. One is able 
to tap the accumulated knowledge 
and experience of those who preceded 
us and groped their way upward to- 
ward the light and have left us a rich 
legacy which is ours merely through 
claiming it. 

It should be a matter of pride and 
reassurance to the legal profession in 
this area, as it is to me, to observe that 
Los Angeles lawyers and judges have 
taken and are taking so active a part 
in the meetings, conferences and de- 
liberations of the bench and bar of 
the United States. It is my hope and 
belief that this trend will continue. 
It cannot but help improve the aware- 
ness and competence of the profes- 
sion so that it will even better serve 
society. 





THIS MONTH’S COVER 


Last month’s cover showed Andrew Glassell, IV, who in 1878 became the first 
President of the Los Angeles Bar Association. The Association faded out of existence 
in the early 1880’s and was not reactivated until 1888. John D. Bicknell, who is 
featured on this month’s cover, was most active in this rebirth of the Association. He 
became its Vice President in 1888 and President in 1890. 


Tall, slender, white-bearded John D. Bicknell arrived in California in 1872 and 
became a leading member of the business community and the legal profession in Los 
Angeles. He was attorney for the Southern Pacific and later the rst President of 
Abstract and Title Insurance Company, the first corporation in Lés- Angeles to issue 
abstracts and certificates of title. This company was later consolidated with the Los 
Angeles Abstract Company into a new corporation, Title Insurance and Trust Com- 
pany. 
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You are 
invited to visit 
us in our 


NEW ENLARGED 
TRUST DEPARTMENT 
HEADQUARTERS 





Sixth, Seventh and Eighth Floors of the 
New California Bank Head Office Building, 
in the heart of the financial district 


TRUST DEPARTMENT 


CALIFORNIA 
BANK 


600 South Spring Street, Los Angeles 
MAdison 4-0111 


However, you don't have to come downtown to 
use our Trust Services...just phone or visit: 
BRANCH TRUST DEPARTMENTS 
Beverly Hills - Long Beach + Pasadena 
Pomona + Santa Ana 









































Deductibility of Attorneys’ Fees Incurred 

For Divorce, Alimony and Property Settle- 
ment Agreements; How the California Attorney 
Can Best Obtain Maximum Deduction for His 
Client. 


» » IN THE UNITED STATES approximate- 
ly one in every four marriages ends 
in legal separation or divorce. Even 
in cases where the divorce or sepa- 
ration action is uncontested, substan- 
tial legal fees and related costs are 
often incurred because of the difficulty 
in negotiating and drafting a property 
settlement agreement acceptable to 
both parties. The attorney represent- 
ing a party to a divorce or separation 
action will often be asked by his client 
if any portion of his bill for fees and 
costs is deductible for Federal income 
tax purposes. The purpose of this 
paper is to aid the attorney in answer- 
ing this difficult question. 

In advising the client as to which 
legal expenses incurred in connection 
with a divorce are deductible the first 
step should be the separation of the 
total amount expended into four gen- 
eral categories, namely, (1) expenses 
related to obtaining the divorce order, 
(2) expenses with respect to alimony, 
(3) expenses in reaching the property 


By Donald W. Crocker 


Third Prize Winner 
1960 Justice Ashburn Junior 
Barristers’ Essay Contest 


settlement agreement, and (4) ex- 
penses for advice regarding the tax 
effect of the divorce and property di- 
vision and the filing of tax returns 
during the interlocutory period and 
after the divorce. Such an allocation 
will make it easier to answer the 
client's questions, since different rules 
are applied to each category. Alloca- 
tion is also required by the Treasury 
before the taxpayer will be allowed to 
deduct any portion of his expenses.’ 
The deductibility of each category of 
expenses will now be discussed in the 
order stated above. 


1. Expenses incurred in obtaining the 
actual Divorce or separation. 


No portion of either the husband's 
or wife’s expenses incurred in connec- 
tion with obtaining the divorce or 
separation order will be deductible.’ 
This rule also applies to expenses in- 
curred in reaching an agreement or 
obtaining an order for custody of 
minor children.* These expenses are 





'Regs Sec. 1.265-1; Harriet C. Flowers v. Comm, 
DC, W.D. Pa., 57-1 USTC Par. 9655 (195) 
Howard v. Comm, 202 F. 2d 28 (9th Cir. 1953), 


aff's 16 TC 157 (1951); TD 5889 (CB 1952-1, 
) 


‘Baer v. Comm, 196 F. 2d 646 (8th Cir. 1952), 
aff’g and rev’g 16 TC 1418 (1951). 
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Mr. Crocker is a native of Pasadena, California. He received the B.A. degree from 
Stanford University in 1956, and the LL.B. degree from Stanford Law School in 
1958. He is presently associated with Harry M. Halstead in Los Angeles. 





uniformly held to be nondeductible 
personal or family expenses.* 


2. Expenses in connection with 
alimony. 

The attorney for the wife should 
advise her that she may deduct that 
portion of her legal expenses allocable 
to obtaining an agreement or court 
order requiring her husband to pay 
her alimony, if said alimony will be 
taxable to her under section 71° of 
the Internal Revenue Code.’ The 
Treasury has given its express ap- 
proval to such deduction where the 
wife has made proper allocation of 
her legal expenses between this and 
other services rendered by her at- 
torney and has actually paid these 
legal expenses herself.’ 

Unfortunately the attorney for the 
husband must explain to him that his 
legal expenses incurred in resisting his 
wife’s demands for alimony are gen- 
erally not deductible.* This is true 
even where the husband has been suc- 
cessful in reducing the amount of 
alimony he is required to pay his wife 
and has thereby increased his taxable 


income.’ The courts which have ruled 
on this problem’? and denied hus- 
band’s deduction have based their de- 
cisions on several grounds. The ground 
most often relied on is that such ex- 
penses are incurred as a direct result 
of the failure of the taxpayer’s mar- 
riage and are therefore nondeductible 
personal expenses.’ A second ground 
used by some courts” is that the Code 
permits the deduction of only those 
non-trade or non-business expenses 
which are incurred to produce income, 
and the expense in question is not 
incurred to produce income but to 
relieve taxpayer of a threatened or 
actual liability, which is a nondeducti- 
ble expense.'* 

In spite of the weight of authority, 
in 1953 the 8th Circuit in BAER V. 
COMM." recognized a limited excep- 
tion to the above rule of nondeducti- 
bility and held the husband could 
deduct his legal expenses in contest- 
ing his wife’s alimony claims to the 
extent that (1) they were for settling 
a controversy between the spouses 
which involved not whether, or in 
what amount, husband was liable to 





‘Notes 2 and 3, supra; Crimball, “‘Deductibility 
of Fees and Ex enses in Connection With Separation 
or Divorce,” Peee. NYU 15th Ann. Inst. on Fed. 
Taxation 787 (1957). 

51 RC Sec. 71 provides that “periodic payments” 
of support to a ivorced or legally separated = 
are includible in the income of the wife and de- 
“—_ by the husband 

gs Sec. 1.262- 1(b)(7); Davenport v. 
12. TOM 858 (1953). 

e wife must pay the expense herself in order 
to e allowed a deduction. If her expenses are paid 
by her husband, even though pursuant to court or- 
der, no deduction will be allowed og the hus- 
band or the wife. Lewis v. Comm, 253 F. 2d 821 
(2d Cir. ya aff’g 27 TC 158 (1956): F. Ewing 
Glasgow, 21 2i1 (1953). Grimbali, Note 4, 
supra, at p. 792. 

‘Notes 4 ag 6 Ema. 

°R. Fenley nter v. 219 F. 2d 69 (2d 
~. (1958), ais 123 Fed, a 763 (F.D. N.Y. 


"The Tax Court in Howard v. Comm, 16 TC 157 
(1951), in discussing whether the husband could 


Comm, 
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deduct his legal expenses in resisting his wife’s 
alimony claims stated: “It may seem strange that 
we find no decided case squarely in point. Perhaps 
this is because the answer seems so obvious that 
no one has heretofore raised the issue. Be that as 
it may, we find no basis for petitioner’s contention 
and accordingly affirm respondent’s disallowance of 
the legal expenses incident to the [suit for ali- 


mony].” At p. —_ 

UNote 2, sup’ Est. James Walsh v. Comm, 28 
TC 1274 (1957); Andrew Jergens v. Comm, 17 
TC 806 (1951). 

“In R. Bealey Hunter, Note 9, supra, the 2nd 
Cir. held: “We think the ‘production’ of income 
means the creation of incre ased gross income, not 
a reduction of liabilities or an increase of net tax- 
able income by a reduction ye allowable deductions 
- computing net income.’ rs 70, ching Lykes 

U.S., 343 US 118 (1952), and Howard v. Comm, 
Note 2. sui ra. 

“Regs ec. 1.262(m); Lykes v. 


supra. 
“Baer v. Comm, Note 3, supra. 


U.S., note 12, 





his wife for support,”® but the manner 
in which such liability should be satis- 
fied, and (2) wife’s demands regard- 
ing how husband’s liability should be 
met threatened husband’s continued 
control over income-producing prop- 
erty important to his general capacity 
and ability to earn income. The above 
stated test for deductibility would be 
met in a situation where the wife de- 
mands that her husband discharge his 
obligation to support her after divorce 
by either a lump sum payment or sev- 
eral large instalment payments over a 
relatively short period of time,’ and 
the expenses sought to be deducted by 
husband are incurred in working out 
a method of discharging his obligation 
in a way which will not force him to 
liquidate his interest in a business 
from which he derives most of his 
income through salary and/or divi- 
dends. 

The Treasury has not yet recognized 
any exception to the rule that hus- 
band’s expenses in contesting wife’s 
alimony claims are not deductible,’’ 
but the courts now uniformly recog- 
nize the existence of a limited excep- 
tion'* where the taxpayer’s factual 
situation meets the test stated by the 
8th Circuit in BAER v. COMMIS- 
SIONER. Therefore, if the husband’s 
particular factual situation is arguably 


within the exception stated by the 
Circuit Court in BAER v. COMM. 
and he is willing to litigate*® the ques- 
tion of the deductibility of his ex- 
penses, his attorney should advise hii 
that he has some chance of success.” 
3. Expenses in reaching a property 
settlement agreement. 

In many instances the major portion 
of the attorney’s fees in dissolving a 
marriage are allocable to time spent 
in negotiating and preparing the prop- 
erty settlement agreement between 
the spouses. In the case of a client of 
substantial means it is not uncommon 
for an attorney to charge in excess of 
$5000?! for such services. Therefore 
it will be very important to the client 
whether any portion of his property 
settlement expenses will be deductible 
for Federal income tax purposes. The 
pertinent Code sections, the Treasury 
regulations and the many conflicting 
court decisions which bear on_ this 
question must first be discussed in 
some detail before any conclusion can 
be tendered as to what property set- 
tlement expenses will be deductible, 
and the best course for the California 
attorney to follow to insure for his 
client the maximum deduction. 

The only section of the Internal 
Revenue Code which authorizes de- 
duction by an individual taxpayer of 





Distinction is made between husband’s support 
obligation to his wife on divorce, and the rights of 
the divorced wife under the applicable State law 
to marital property. The deductibility of fees in- 
curred in connection with contesting wife’s claims 
to the latter are discussed under paragraph 3. 

“The test for deductibility defined in the Baer 


-_ is — only where wife’s claim for sup- 


if allowed, would force husband to liquidate 

his income producing property. It is impossible to 

conceive of this test being met with respect to sup- 

port rights except when a lump sum or large in- 
stallment settlement is sought. 
"TD 5889 (CB 1952-1, 31). 

Howard v. Comm, Note 2, supra. Bowers v. 

Comm, 243 F. 2d 904 (6th Cir. 1957), rev’g 25 

: McMurtry vo. U.S., 132 Ct. Cls. 

. Supp. 114 (1955); Cf Lewis v. 

2d 21 (2d Cir. 1958), aff’g 27 

TC 158 (1058) in which the majority of the Court 

stated that it declined to follow Baer but the dis- 

a felt that Baer was merely distinguishable on its 

acts. 


When the Treasury disallows taxpayer’s deduc- 
tion the tax “y er can litigate the Treasury’s determi- 
nation in t Tax Court or he can pay the tax 
assessed a sue for refund in either the Court of 
U.S. District Court. 

Tax Court has national jurisdiction 


Cla‘ms or the 

Since the 
it is not bound by Circuit Court decisions reversing 
it Arthur L. Lawrence. 27 TC 713, rev. on other 
eds., 9th Cir., 58-2 USTC Par. 9648 (1958). 
Therefore the Tax Court decision in Baer, which 
denied any deduction of husband’s expense, is still 
the rule in the Tax Court. It is suggested that any 
action be brought in the District Court or Court of 
Claims since these courts have no adverse precedent 
and are more likely to be sympathetic to the tax- 


payer’s position. 
See Baer v. ca, a. 3. ougee ($16,500): 
mone: ‘ge < my 
% $16 000), 


Patrick et al r. U.S., 
Par. 9559 (1960) "Ow 

Comm, 273 F. 2d 251 (1960)° rev’g ti Tom *519 
(1958) ($7500). 
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non-trade or non-business expenses is 
section 212,?* so if legal fees for a 
property settlement are to be deducti- 
ble they must come within the pro- 
visions of this section. Section 212 
provides that a non-trade or non-busi- 
ness expense is deductible only if it is 
ordinary and necessary** and paid or 
incurred** during the taxable year (1) 
for the production or collection of 
income,”> (2) for the management, 
conservation or maintenance*® of prop- 
erty held for the production of in- 
come, or (3) in connection with the 
determination, collection or refund of 
any tax.*’ The first and second basis 
for deductibility will be dealt with 
below and the third will be considered 
in connection with expense category 
number 4. 

Section 211 of the Code makes de- 
ductions which are allowed under sec- 
tion 212 subject to the exceptions set 
forth in Part IX of the Code. The ex- 
ceptions pertinent to our subject are 
contained in section 262, which pro- 
hibits the deduction of “personal, 
living or family expenses”; section 263 
which prohibits the deduction of capi- 
tal expenditures to acquire title to 
property or improve or better the 


value of property; and section 265 
which disallows any deduction in con- 
nection with managing, collecting or 
preserving tax exempt income. 

Before attempting to decide the ap- 
plicability of the exceptions the at- 
torney should first determine what 
portion of the client’s property settle- 
ment expenses were connected with 
either the production or collection of 
income, or the management or conser- 
vation of income-producing property, 
since section 212 allows the deduction 
of only those property settlement ex- 
penses which meet this requirement. 
For instance, it is clear that any prop- 
erty settlement expenses incurred in 
connection with settling and spouses’ 
rights to such property as family auto- 
mobiles, jewelry, silver, and the family 
residence do not come within the pro- 
visions of section 212 and will never 
be deductible.2* However, the ex- 
penses of the spouses in settling their 
rights to investment and income-pro- 
ducing property and to unreported 
income do meet the requirements for 
deductibility stated in section 212.”° 
The attorney should therefore advise 
his client to only claim a deduction*’ 
for the latter type of expenses. The 





“Until the addition of Sec. 23(a)(2) to the 1939 
Code the courts held that only expenses connected 
with taxpayer’s business were deductible. U. S. v. 
Pyne, 313 U.S. 127 (1941). Sec. 23(a)(2) allowed 
the deduction of non-trade or business expenses for 
the production of income and it was carried over 
as Sec. 212 in the 1954 Code, but with the addi- 
tion of a Subsection (3); H Rept #2333, 77th 
Cong Ist Sess, p. 46. 

*s“Ordinary and necessary” is interpreted by the 
Treasury to —ar that the expenses reasonable 
in amount and bear a reasonable and proximate 
relation to the production or collection of taxable 
income or to the management, conservation or 
maintenance of preney held for the production of 
income. Regs Sec. 1.212-1(d). 

“For the cash basis taxpayer the expense must 
be deducted in the year in which it is paid; for the 
accrual basis taxpayer the expense must be deducted 
m the year it is incurred regardless of the year 
of payment. Mertens, Law of Federal Taxation, 
Sec. 25.09. 

**“Production and collection” are presumably to 
be given their dictionary connotations. See Regs 
Sec. 1.212-1(c); and Dohan, “Deductibility of 
Non-business Legal and Other Professional Expenses; 
Expenses for Creation or Protection of Income or 
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Property, Divorce, etc.,’”” Proc. NYU 17th Ann. Inst. 
on Fed. Taxation 579, at 582 (1959). “Income” 
is defined by the Regulations as “not merely in- 
come of the taxable year but also income which 
the taxpayer has realized in a prior taxable year 
or may realize in subsequent taxable years; and is 
not confined to recurring income but applies as well 
to gains from the disposition of property.” Regs 
Sec. 1.212-1(b); See Agnes P. Coke. 201 F. 2d 
742 (5th Cir. 1953), aff’g. 17 TC 403 (1951), 
Acq. 1953-2 CB, 3 holding that capital gains are 
“income.” 
The Regulations do not define the meaning of 
this Deer 3 but the Supreme Court has given it a 
broad and literal meaning. Trust Under the Will 
of Bingham v. Comm, 325 U.S. 365 (1945). 

*?This provision was added in the 1954 Code to 
overcome the holding of the Supreme Court in 
Lykes v. U.S., Note 12, supra, that no deduction 
is allowed for expenses incurred in resisting an as- 
serted gift tax dolicleney. 

*8Note 4, supra; Charlotte M. Douglas, 33 TC 
349 (1960). 

Baer v. Comm, Note 3, supra; Owens, et ux v. 
Comm, Note 21, supra. 

axpayer must itemize his ex 

to deduct expenses allowed under 


mses in order 
ec. 212. 





taxpayer should be advised to support 
said deduction with a schedule show- 
ing a detailed allocation of the total 
property settlement expenses between 
the costs of settling property rights 
to income and income-producing prop- 
erty and the costs of settling property 
rights to other property, and the basis 
used for said allocation.*’ If he fails 
to do so his right to any deduction may 
be seriously prejudiced.** 


As previously mentioned, a deduc- 
tion allowed under section 212 is 
subject to the exceptions stated in 
Code sections 262, 263 and 265. There- 
fore, the essential question is: to what 
extent do Code sections 262, 263 and 
265 limit the deduction of property 
settlement expenses which otherwise 
meet the requirements for deducti- 
bility provided in section 212? Un- 
fortunately there is no clear answer. 
It is currently the Treasury's position 
that the personal expenses and capital 
expenditure exceptions prohibit any 


deduction of property settlement ex- 
penses. The Tax Court has generally 
followed the Treasury’s position. How- 


ever, the District Courts, Court of 
Claims, and Circuit Courts have de- 
veloped their own interpretation of 
the relationship of these sections and 
recognize an important exception to 


the Treasury’s rule of nondeductibility, 
Each of the above mentioned excep- 
tion provisions will now be discussed 
and the approach which offers the tax- 
payer the best chance of success ia 
avoiding their application will be 
noted. 

(a) Section 262—Personal and fan- 
ily expenses. 

The underlying cause of all expenses 
incurred in connection with divorce or 
separation is undeniably the domestic 
difficulties of the spouses. Since sec- 
tion 262 forbids the deduction of per- 
sonal or family expenses the Treasury 
takes the position that generally ex- 
penses incident to divorce will not be 
deductible.** This is also the ground 
most often used by courts denying 
the deduction of property settlement 
expenses.’* However, in BAER v. 
COMM.* the 8th Circuit held that in 
the situation where the wife’s demands 
for property settlement threaten hus- 
band’s control over income-producing 
property which is important to his 
ability to continue to earn income, that 
portion of the husband’s expenses in 
working out how he can meet his 
wife’s demands and still preserve his 
income-producing property*’ will be 

(Continued on page 20) 





“Harriet C. Flowers, Note 1, supra; The Court in 
McMurtry cv. U.S., Note 18 supra, suggested that 
in support of the amount of property settlement 
expenses deducted “it would be relevant to show 
the husband’s total financial situation and income 
and the impact the wife’s demands might have 
thereon; also to show approximately what propor- 
tion of the legal services were utilized in resisting 
his wife’s demands against specific income-producing 
property and in protecting his tenure in a fees- 
paying corporate directorship, and to what extent 
these legal services were used for other phases of 
the case.” At p. 421-2. 

"Cases disallowing taxpayer any deduction on 
the express grounds that there had been insufficient 
allocation of expenses include Richardson v. Comm, 
294 F. 2d 248 (4th Cir. 1956), aff’g 14 TCM 
941 (1955); James E. Walsh cv. Comm, 28 TC 
1274 (1957); Tressler v. Comm, 228 F. 2d 356 
(9th Cir. 1956), aff’g 12 TCM 358 (1956). In 
the latter case the dissent stated that the case 
would have been decided in favor of the taxpayer 
if allocation had been made. 
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“Note 6, supra. 

“Howard cv. Comm, Note 2, supra; Charlotte M. 
Douglas, Note 28, supra; Dohan, Note 25, supra, 
at p. 598. 

“Note 3, supra. 

“In the Baer case the property involved was 
controlling stock in a closely held corporation which 
paid the taxpayer substantially all his income in 
the form of salary and dividends. Loss of controlling 
interest in the corporation would have resulted in 
the loss of salary and diminution of dividends. The 
Tax Court has construed the Baer case narrowly 
and therefore has held that to meet the test for 
deductibility it is not enough that the property 
involved income-producing, it must have a 
special value to the taxpayer “‘aside from its normal 
or market value.” Charlotte M. eg Note 28, 
supra. Many courts have followed the Tax Court 
rule but others have indicated that the property 
need not have a special value as long as it is in- 
come producing. For example of the latter position, 
see Simeon Aller v. Comm, D.C., S.D. Calif., 56-2 
USTC Par. 9867 (1956). 
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Charitable Contributions of 
Appreciated Property 


By L. D. LAWRENCE 


Member, Los Angeles Bar Association, 
Committee on Taxation 


» » FOR SEVERAL YEARS it has been es- 
tablished through court decisions and 
Treasury Regulations that the fair 
market value of property contributed 
outright to a charitable organization 
by a taxpayer may be deducted by him 
for federal income tax purposes within 
the statutory limitations on charitable 
contribution deductions. Further, the 
Internal Revenue Service has ruled 
that such contribution, even though 
the property has appreciated in value 
over the taxpayer’s cost, will not con- 
stitute a disposition of the property 
giving rise to taxable income or gain. 
[Rev. Rul. 55-138 (C.B. 1955-1, 223) 
and Treas. Regs. § 1.170-1(c)] Even 
where appreciated property is given 
to a charitable organization in satis- 
faction of a pledge to contribute a 
specific sum, no taxable gain is rea- 
lized. The Service has held that it 
would be inconsistent to treat such 
a transfer of property to a charity as 
both a “contribution or gift” and also 
as satisfaction of a debt exceeding the 
basis of the property. [Rev. Rul. 55- 
410 (C.B. 1955-1, 297) ] 

It has also been ruled that a tax- 
payer who donates appreciated prop- 
erty to a charitable organization for 


the organization’s agreement to pay 
him the income from the property 
or from investments resulting from the 
proceeds of sale of the property sold 
by the charity, is entitled to deduct 
as a charitable contribution the pres- 
ent value of the remainder interest, 
and does not realize taxable income 
from such donation. [Rev. Rul. 55- 
275 (C.B. 1955-1, 295) and several 
private letter rulings.]' By such a 
transaction a taxpayer could in effect 
convert his return from low-basis, rela- 
tivelv low-yield assets into a higher 
investment yield for his life without 
having to pick up any taxable gain.* 
In this case, however, there should 
be no guarantee of a fixed amount of 
income; the source of income receiv- 
able by the donor from the charitable 
organization should include only the 
income produced by the property or 
bv the reinvestment of the proceeds 
of sale. Thus, although the “gain” rea- 
lized on the principal sum by the or- 
ganization from its sale of the prop- 
erty may be reinvested to produce in- 
come, such gain should not be directly 
revavable to the donor. 

The above principles have also been 
considered applicable in the case of 





1A national tax service has advised in a recent 
bulletin that the Internal Revenue Service is about 
to issue a ruling, reversing its previous rulings and 
holding that the donation of appreciated property 
to a charity in return for the latter’s agreement to 
pay the donor income for his life, results in the 
realization of capital gain on the ground that the 
charitable organization is in effect acting as the 
donor’s agent. Until this matter is clarified, use of 
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the above arrangement should be avoided. 

2Moreover, for eral estate tax p ses, al- 
though the property would be includable in the 
donor’s gross estate when he dies, the effect of this 
would be completely offset by an equivalent charit- 
able deduction. In addition, the inclusion of the 
proverty in the adjusted gross estate could operate 
to increase the base for the purpose of computing 
the potential marital deduction. 
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a “bargain sale” to a charitable organi- 
zation. Thus, a taxpayer desiring to 
make a charitable contribution in an 
amount equal to a portion or all of 
his unrealized “paper” profit on a spe- 
cific property, would sell the appre- 
ciated property to the charity at his 
cost or at some other figure less than 
its current market value. He is not 
considered as having realized any tax- 
able income from the situation as de- 
scribed above, but the excess of mar- 
ket value over sales price is eligible 
for the contributions deduction. 

In its recent decision in Magnolia 
Development Corp. (T.C. Memo 1960- 
177), the Tax Court, although it ac- 
cepted —and the Government con- 
ceded—the proposition that a taxpayer 
is entitled to a deduction for the con- 
tribution of unrealized profits by 
means of a “bargain sale” to a charity, 
and does not thereby realize taxable 
income, points up the danger of se- 
lecting appreciated property against 
which the taxpayer has borrowed, as 
the property to be used in consummat- 
ing the transaction with the charity. 

In this case, just prior to the trans- 
action with the charitable organiza- 
tion, the taxpayer negotiated a loan 
on its property, pledging the property 
as collateral; the assignment of the 
property to the organization was made 
subject to the taxpayer’s loan. The In- 
ternal Revenue Service contended that 
the taxpayer had made a “sale or other 
disposition” of the property and had 
realized a capital gain based on the 
difference between the amount rea- 
lized in its borrowing transaction and 
the cost basis to it of the property. 
The Tax Court upheld the Commis- 
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sioner, regarding the taxpayer's 
“scheme” as a “route” serving no busi- 
ness purpose other than tax avoidance. 
Thus, it concluded that the contribu- 
tion of the property subject to the in- 
debtedness was in substance a sale 
or other disposition of the stock to the 
charitable institution for the amount 
of the indebtedness to which it was 
subject. In other words, the trans- 
action was a sale of the property for 
a price equal to the difference between 
its fair market value and the amount 
of the intended gift. 

In an earlier case, Crane v. Com- 
missioner, 331 U.S. 1 (1947), involv- 
ing the sale of property subject to a 
mortgage by a_ taxpayer-mortgagor 
who was not personally liable on the 
mortgage, the U. S. Supreme Court 
stated that a mortgagor not personally 
liable on a debt, who sells the prop- 
erty subject to the mortgage and for 
additional consideration, realizes a 
benefit in the amount of the mortgage 
as well as the “boot’—the additional 
consideration. 

These two decisions and private 
rulings in this area, strongly suggest 
that a taxpayer who desires to con- 
tribute appreciated property to a 
charitable organization, whether by an 
outright gift assignment or a bargain 
sale, should be careful in using prop- 
erty subject to a debt. 

Apart from the above caveat, the 
prospective donor, if he is dealing 
with property that has no readily de- 
terminable market value, should take 
steps to establish the fair market value 
of the property to be contributed or 
“sold.” Otherwise he will be at a con- 
siderable disadvantage if the amount 
of his claimed deduction is subse- 
quently questioned on audit. See John 
M. Coulter et ux., 9 T.C.M. (C.C.H.) 
248 (1950). 
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As Probate Agent, Bank of America performs for 
an individual executor or administrator all the non- 
discretionary services involved in the administration of an 
estate, and relieves you and your clients of numerous 
duties in handling real and personal property of any kind. 


In addition, Bank of America offers many other 
similar custody, agency and management services for 
Guardians, Conservators and Trustees. 
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Other Services for Individual Fiduciaries.” 
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Persons Who Served on the 
Federal Courts Criminal Indigent Defense Panel 
During September and October, 1960 


SEPTEMBER 
Leonard Angus Richard T. Mudge Milton Sidley 
J. Robert Arkush Charles H. Phillips Ronald Swearinger 
Victor Stanley Baker Newman R. Porter Herman Tepp 
Edwin C. Boehler John C. Rock Kenneth R. Thomas 
James T. Danaher Thomas L. Roquemore _ Franc’s M. Wheat 
Francis R. Dwyer Alvin D. Rosenbloom John J. Wilson 
William C. Fundenberg Robert L. Schaffer David A. Workman 
George C. Gregory Sheldon Ziff 
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Sheldon W. Andelson Julian Burke Richard A. Karpf 
Arthur J. Aune Anthony T. Carsola James H. Knecht, Jr. 
Thomas Barry Andrew Castellano Phyllis Margulis 
Arthur S. Bell, Jr. Robert W. D’Angelo J. Wallace McKnight 
Richard Berger Sanford R. Demain James A. McLaughlin, Jr. 
Donald Black William L. Detrixhe Bennett Olan 
DeWitt F. Blase Richard A. Gadbois, Jr. Robert W. Piper 
Ronald Bonaparte Leonard A. Goldman Stanley Rogers 
J.. William Brown Nathan Goller Paul S. Turner 
Rodney R. Buck Lester Hecht Barbara Warner 
Warren L. Johns 
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Loyd Wright Jr. 
To Head Legion Lex 

Loyd Wright, Jr., succeeds Samuel 
L. Kurland as president of Legion Lex, 
the University of Southern California 
School of Law supporting group. 

Officers and directors for the com- 
ing year were introduced at Legion 
Lex’s fourth annual black-tie dinner 
October 18, which was held in the 
Venetian Room of the Ambassador 
Hotel. 

Other officers introduced were Ar- 
thur Freston, vice-president; Richard 
E. Davis, secretary; and Ashley Stew- 
art Orr, treasurer. 


Directors who will serve three-year 
terms are Arthur E. Pugh, Jr., William 
R. Jarnagin, and Max Frank Deutz. 
Serving two-year terms are Lee 
Combs, Roland Maxwell, Judge 
Aubrey N. Irwin, and Stanley Gleis. 
Serving one-year terms are Richard 
Kirtland, Edward S. Shattuck, Louis 
M. Brown, and Arthur D. Guy, Jr. 

Regional directors are Ray R. 
Goldie, San Bernardino County; John 
Paap, Long Beach; William G. Ruy- 
mann, Las Vegas; Vincent P. DiGior- 
gio, Kern County; Jefferson K. Stick- 
ney, San Diego County; and Judge 
Walter E. Parent, Santa Barbara 
County. 
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DEDUCTIBILITY OF ATTORNEYS’ FEES INCURRED FOR DIVORCE, 
ALIMONY, PROPERTY SETTLEMENT AGREEMENTS . . . from page 1) 


deductible.*” The rationale of this de- 
parture from the Treasury's position 
is that regardless of the underlying 
cause of the expense, the immediate 
cause is husband’s concern to protect 
his future income, and the direct effect 
of his expense is to protect income- 
producing property.** 

The holding of the 8th Circuit Court 
in BAER has been adopted by almost 
all of the courts as the correct state- 
ment of an exception to the general 
rule that property settlement expenses 
are nondeductible personal expenses.** 
It should be noted, however, that the 
Treasury's current position is that all 
deductions of expenses of property 
settlement will be disallowed. There- 
fore, if taxpayer desires to deduct such 
expenses he must litigate his right to 
do so in the courts. If the taxpayer 
does not wish to pay the additional 
tax assessed as a result of the disallow- 
ance of his deduction for such ex- 
penses prior to having the issue of 
deductibility litigated he must bring 
his action in the Tax Court. The Tax 
Court has construed the exception in 
the BAER case so narrowly that it has 
yet to have before it a taxpayer with a 
factual situation which it deemed 
within the exception. However, the 
taxpayer may appeal an adverse de- 
termination by the Tax Court to the 
Circuit Court of Appeal. Since Mr. 
Baer was successful in obtaining a 


deduction for a portion of his property 
settlement expenses by following this 
course, many taxpayers have followed 
his example.*° On appeal two Circuit 
Courts have followed the 8th Circuit 
and reversed the Tax Court's disai- 
lowance of taxpayer's deduction of his 
property settlement expenses to the 
extent that they were within the ex- 
ception defined in BAER. Three other 
Circuits,* including the 9th Circuit, | 
have acknowledged the existence of 
the BAER exception but have upheld 
the Tax Court either because the tax- 
payer's factual situation did not come 
within the exception,** or the taxpayer 
had not made sufficient allocation of 
the expenses so that the Court could 
determine if any portion was deduct- 
ible.** It must be noted that one 9th 
Circuit opinion added as an additional 
reason for upholding the Tax Court, 
that the issue whether taxpayer's fac- 
tual situation is within the BAER ex- 
ception is an issue of fact and the 
Circuit Court is bound by the Tax 
Court’s determination of such fact 
unless it is clearly erroneous.** If this 
position is followed, the chances of the 
9th Circuit rejecting the narrow posi- 
tion of the Tax Court are very small. 
Finally one Circuit, with a very weak 
factual situation before it, has ex- 
pressly rejected the BAER exception.“ 
From a reading of the cases it can 
be concluded that the trend is toward 





“Followed, Bowers v. Comm and McMurtry v. 
Comm, Note 18, supra; Owens v. Comm and 
Patrick et al v. U. S., Note 21, su [ Seneen Aller 
v. Comm, Note 36, supra; Harry slick v. Comm, 
D.C. N.D. Ill, 58-1 USTC Par. 9289 Ra - 
fore A. Fisher v. Comm, D.C. W.D. Pa., 58-1 


Patrick et al v. U.S., Note 21, supra. 
*®Charlotte M. Douglas, Note 28, supra; Note 37, 


supra 
note, wo supra; Tressler v. Comm, Note 32, 
v. Comm, 275 F. 2d 238 (9th Cir. 

1960), ae "g D.CND. Calif., 58-1 USTC Par. 9177 
“Est. of Frank C. Smith v. Comm, 208 F. 2d 
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349 (3rd Cir. 1953), aff’g 11 TCM 1167 (1952); 
Richardson v. Comm, (4th Cir.), Note 32, supra; 
Howard v. Comm, Note 2, supra, Tressler v. Comm, 
Note 32, supra, and Harris v. Comm, Note 40, 
supra, (9th Cir). 

“Richardson v. Comm, Note 32, supra; Harris v. 
Comm, Note 40, supra. 

icha v. Comm, and Tressler v. Comm, 
Note 32, supra. 

“Tressler v. Comm, Note 32, supra. Judge P 
dissented on this point and cited Trust Under 
Will of Bingham, Note 26, supra, as his authority 
for the proposition that where there is no factual 
— it is an issue of law 

‘Lewis v. Comm, (2d Cir.) Note 7, supra. 
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complete acceptance of the BAER ex- 
ception at the Circuit Court level. But 
zs is evident from the decisions in the 
oth Circuit** this is not to say that re- 
versal is a sure thing even where tax- 
ayer has a strong case. The expense 
aad risk of trying a case in the Tax 
Court and then having to appeal an 
most certain adverse decision to an 
unsure Circuit Court will probably 
make it inadvisable to litigate the 
question of deductibility by way of 
the Tax Court. 

Fortunately the taxpayer has a bet- 
ter way to contest the Treasury’s posi- 
tion. He can pay the full amount of 
the tax assessed and sue for refund in 
the local District Court or in the Court 
of Claims.*? Both the District Courts 
and the Court of Claims have a history 
of looking with favor on the taxpayer, 
and the property settlement expense 
area is no exception. The only Court 
of Claim’s case dealing with deducti- 
bility of property settlement expenses 
expressly followed the BAER decision 
and allowed taxpayer's deduction of 
expenses meeting that case’s test for 
deductibility.*® There have been four 
recent District Court decisions deal- 
ing with factual situations somewhat 
similar to that in BAER.*® All of these 
cases have held for the taxpayer. One 
of these decisions was in the District 
Court for the Southern District of 
California, Central Division,®® which 


is the District Court servicing the Los 
Angeles area. In this case the Court 
completely embraced the BAER ex- 
ception and went much further, by al- 
lowing taxpayer to deduct all his legal 
expenses connected with finalizing a 
property settlement involving income- 
producing property which apparently 
had no special value to the taxpayer 
aside from its normal and market 
value.*' Because of this and other 
favorable decisions in the District 
Courts and the favorable precedent 
now existing in the Court of Claims, 
it is strongly recommended that the 
attorney advise any client who desires 
to litigate the deductibility of property 
settlement expenses to pay the as- 
sessed tax, sue for refund, and litigate 
the question of deductibility in either 
of said courts. But regardless of where 
the action is brought, in presenting 
his case taxpayer should submit a de- 
tailed allocation of his expenses and 
place special emphasis on the effect 
wife’s settlement claims*? would have 
had on his future income earning 
capacity, and his income-producing 
motives in resisting said claims. 

(b) Capital expenditures. 

Section 263 of the Code is concise 
and in pertinent part provides that no 
deduction shall be allowed for any 


amounts expended to acquire title to 
property or increase or better one’s 





“Howard v. Comm,. Note 2, supra; Tressler v. 
Comm, Note 32, supra; Harris v. Comm, Note 40, 
supra. 

“IRC Sec. 7401, 7402, 7422. Briefly, the proced- 
ure is to file a claim for refund (Form 843) or an 
amended return within 2 years from the date of 
payment of the tax or 3 years from the due date 
of the return, whichever expires later. The taxpayer 
must then wait 6 months, or until his claim is re- 
jected by the Treasury, whichever comes first, before 
bringing his action for refund in the District Court 
or Court of Claims. 

“McMurtry v. United States, Note 18, supra. 

“Patrick et al. v. United States, Note 21, supra; 
Harry S. Glick v. United States, James A. Fisher v. 
Comm, and Simeon Aller v. Comm, Note 37, supra. 
Cf Harris v. Comm, Note 40, supra, in which the 
the District Court for the Northern District of 
California disallowed husband’s deduction of ex- 
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penses incurred in a trial to determine whether 
property standing in his name was all arate prop- 
erty, as he claimed, or partially community eect: 
as his wife claimed. Since Baer held deductible only 
that portion of husband’s fee which relates to how 
husband’s liability to his wife is to be satisfied, and 
did not allow deduction of expenses in determining 
the amount of liability (capital e: 
Harris case is not in conflict with the 

Simeon Aller v. Comm, Note 37, supra. 

51See Note 36, supra. The Court in the Aller case 
—_ that “In 19. ~, ye from rental and ee 
of the property cove’ y the agreement constitu 
a poonlonataley 95% of plaintiff’s total income.” 

ere was no finding, however, that this property 
had any special or unique value to the es 
other than its market value. See also Harry S. Glick 
v. Comm, Note 37, supra, which did not uire that 
the income-producing property have value. 

®2See Note 31, supra. 
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title to property.’ The Treasury kas 
taken the position that section 263 also 
requires expenses incurred in defense 
of title to be capitalized.** No attempt 
will be made here to discuss the mer.ts 
of the Treasury’s position.** Suffice to 
say that in disallowing any deduction 
by taxpayer of property settlement ex- 
penses the Treasury will add_ the 
ground that such expenses are capital 
in nature to the ground that they are 
nondeductible personal or family ex- 
penses. As stated in connection with 
the personal expense limitation, litiga- 
tion will therefore be required to 
obtain any deduction of these ex. 
penses. The Tax Court has held that 
the Code and regulations prohibit de- 
duction by the wife of her expenes in 
obtaining property in which she did 
not own a present interest at the time 
of the property settlement except to 
the extent that said expenses are al- 
locable to obtaining property which 
will be includible in her income when 
received by her.** Since the Tax Court 
will no doubt continue to uniformly 
disallow deduction of expenses of 
property settlements on the ground 
that they are personal in nature, it 
seems unnecessary to discuss further 





83IRC Sec. 263 provides: “(a) General Rule—No 
deduction shall be allowed for—(1) Any amount 
paid out for new buildings or for permanent im- 
provements or betterments made to increase the 
value of any property or estate ° ® °,” 

‘Regs Sections 1.212-1(k) and 1.263(a) S(cl, 

The position of the Treasury has been criticized 


as an incorrect ey of section 263 of the 


Code. The critics take the position that only those 
page of defending title to property which actu- 
ally increase or better the value of the property are 
required to be capitalized. See dissenting opinion of 
ge Forrester in Hermann F. Ruoff v. Comm, 30 
C 204, (1958), majority opinion reversed and 
dissenting 0; inion cited with approval, 277 F. 2d 
222 (3rd = 1960); Dohan, Note 25, supra, At 
pages 590-9 
es 4 Coke, Note 25, supra. Taxpayer de- 
Pri. her legal e nses incurred in a suit against 
her former husband to “recover” her share of com- 
munity property which had been concealed by her 
husband at the time of their property settlement 
agreement. Pursuant to a oa < of a suit 
husband placed —- stock in o be 
sold and the cash proceeds distributed Dhalf to col 
spouse. The Tax Court held that the costs of the 
wife in “recovering” her community F ng on Se in- 
terest, to the extent of her basis for 
was a capital expense. However, the court hel that 
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-ae extent to which it will also find the 
ipital expense limitation applicable. 
However, as noted above, all is not 
st merely because the Tax Court is 
ostile. An adverse Tax Court decision 

can be appealed to the Circuit Court, 

the Tax Court can be bypassed 
together by paying the assessed tax 
ad suing for refund in the District 

Court or Court of Claims. How is the 

capital expense limitation applied by 

ihese courts? It seems clear that those 
courts which refuse to apply the per- 
sonal expense limitation to taxpayer's 
property settlement expenses to the 
extent that they meet the test for de- 
ductibility stated in BAER, will not 
further limit the area of deductibility 
of said expenses by application of the 
capital expense provision.*’ No court 
has yet had any difficulty in allowing 
the deduction once it has determined 
that the personal expense limitation 
was not applicable. The reason for this 
is that the exception defined in BAER 
allows the deduction of only those ex- 
penses of property settlement which 
are for determining how an admitted 
liability can be met without destroying 
the taxpayer's income production. 
Since no deduction is allowed under 





the cost of recovering the difference between her 
basis and the fair market value of said property 
sold was deductible by her under the regulations 
(now Regs 1.212-1(k)) which allow the deduction 
of expenses to recover “investment property and 
amounts of income which, if and when recovered, 
must be included in gross income” since upon re- 
ceipt of the proceeds of the sale in the escrow she 
would realize capital gains on that amount. It is not 
felt that the Coke case can be cited as holding that 
the wife’s (or husband’s) expenses connected with 
working out a division of the community property 
on divorce are capital in nature. Under the facts in 
Coke, wife had executed a property settlement waiv- 
ing all rights to property not received by her there- 
under. Therefore her suit regarding the concealed 
property was in the nature of a suit to recover title, 
and since the question of title was involved the 
capital expense provision would apply. However, in 
the case where the community property status of 
property is agreed upon, the division of the prop- 
erty between the spouses would not involve acqui- 
ring, perfecting, or even defending title. In Charlotte 
M. Douglas, Note 28, supra, the Tax Court used only 
the personal expense ground in disallowing wife’s 
property settlement fees in connection with obtain- 
ing her half of the community property. 


“Note 3, supra; Note 37, supra. 
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BAER for expenses in determining the 
amount of liability, the prohibition 
against deducting expenses for de- 
fending or perfecting title will not be 
applicable.** Therefore, the goal is to 
satisfy the BAER test. If this has been 
done the courts have not applied the 
capital expense limitation to further 
limit the amount to be deducted. Ref- 
erence is made to subparagraph (a) 
for a discussion of the courts which 
are most likely to find a taxpayer has 
met the requirements for deductibility 
stated in BAER. 

(c) Section 265 — Expenses related 
to tax exempt income. 

Section 265 denies a deduction for 
expenses otherwise allowable which 
are allocable to producing or collect- 
ing tax exempt income. This section 
will be pertinent to our discussion only 
where expenses are incurred by the 
spouses in settling their property 
rights to insurance proceeds,** State 
or Municipal Bond interest coupons,"° 
certain rights to employee death bene- 
fits," foreign income,* or other items 
of income specifically exempted from 
federal income taxation. Property set- 


tlement expenses, even though with-n 
the BAER exception will not be d>- 
ductible if related to these items.** 
Where such tax exempt items are in- 
volved in the property settlement cn 
allocation®* of the costs connected 
therewith must be made to protect 
taxpayer's right to deduct allowabie 
expenses."° 


4. Expenses for advice regarding the 
tax effect of divorce and properiy 
division and the filing of tax re- 
turns by the divorced parties. 


Because of the many important tax 
aspects of any property settlement and 
support agreement the attorney must 
generally spend a substantial amount 
of time in analysing its tax conse- 
quences. Section 212(3) allows the 
deduction of expenses incurred in con- 
nection with the determination of any 
tax*’ and the Treasury has taken the 
position that this allows the deduction 
of all “expenses paid or incurred by 
a taxpayer for tax counsel.”** There- 
fore the amount billed for tax analysis 
is clearly deductible by the client. The 





5SSNote that the wife in a non-community ee 
state will never be able to deduct her om grin 
settlement expenses because both the personal ex- 
pense limitation (husband will not be claiming in- 
come-producing property owned by wife and neces- 
sary to her ability to earn income and therefore the 
Baer test for deductibility is not met) and the 
capital expense limitation (she will be par 
title to property heretofore not owned by her) ap pply 
is would also be the result in so far as the ali- 
fornia wife acquires “Pre 1927 community property” 
in a property settlement. Charlotte M. Douglas, 
Note 28, supra. However, where the wife owns a 
present and equal interest (with her husband) in 
income-producing property, with a special value it 
would seem that the wife’s expenses in attempting 
to obtain said property as her share of the settle- 
ment would be deductible under the Baer case just 
as husband’s expenses in trying to get it as his 
share are deductible. The capital expense limitation 
will not be applied to limit the deduction of the 
expenses in obtaining the whole interest in said 
property even though the acquiring party has ob- 
tained the other spouse’s undivided community 
property one-half interest, if the division of the 
whole community property has been ual. See 
Osceola H. Davenvort, 12 TCM 856 (1953) and 
Ann Y. Oliver, 8 TCM 403 (1949) holding that an 
equal division of the community ed consti- 
tutes a Be ae does not result in taxable 
gain to either 
IRC Sec. 101(a) (1) exempts the proceeds from 
life insurance from taxation except whens there has 
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been a “transfer for valuable consideration” as 
defined in Sec. 101(a)(2). The Tax Court in 
Charlotte M. Douglas, Note 28, supra, held that 
expenses to obtain insurance policies were non- 
deductible because such policies are not income- 
producing property. The court did not mention 
section 265. 

“TRC Sec. 103(a). 

“IRC Sec. 101(b). 

An individual who is not a citizen and who does 
not reside in the United States is taxed only w 
income from sources within the United States. TRC 
Sec. 871. 

"IRC Sec. 265 makes expenses “otherwise allow- 
able” non-deductible if the provisions of Sec. 265 
are applicable. 

“IRC Sec. 265-1. 

Regs Sec. 1.265-1(d)(2) provides “The tax- 
payer shall keep such records as will enable him to 
make the allocations required by this section.’ 

“For an excellent discussion of the tax planning 
connected with divorce and prope settlement, see 
Brawerman, “A Practical Approach to Tax Prob- 
lems in Divorce and Property Settlement Agree- 
ments,” 1960 So. Calif. Tax Inst. p. 753. 

“IRC Sec. 212 provides that “There shall be 
allowed as a deduction ail the ordinary and neces- 
sary expenses paid or incurred during the taxable 
year—® © ® (3) in connection with the determina- 
tion, collection, or refund of any tax.” 

*8Regs Sec. 1.212-1(1). 
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« se is true with respect to amounts 
pid by the client for advice on the 
ect filing of tax returns during the 
‘rlocutory period and after divorce 
‘nal.®® Also, if taxpayer should liti- 
.c the deductibility of his expenses 
cred in connection with divorce he 
uld be entitled to deduct his ex- 
penses in connection with said litiga- 
tion.*” The Treasury's acquiescence in 
the above deductions will be with- 
drawn, however, where there is an 
insufficient allocation of expenses be- 
tween the tax and other services 
rendered and/or no basis for tax- 
payers allocation is presented. 


Conclusion 


The frequently heard statement that 
expenses incurred in connection with 
divorce are not deductible for federal 
income tax purposes is inaccurate. 
Clearly the expenses of the wife in 
obtaining alimony and the expenses of 
both parties for tax advice are deduct- 
ible. Depending on the facts and the 
willingness of the taxpayer to go to 
court, expenses related to support and 
property settlement may also be de- 
ductible. But the key to these deduc- 
tions will lie in the adequacy of the 
allocation of expenses and the proper 
presentation of the taxpayer's case. 





“Idem. 


Idem. 
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THE COMMITTEES OF THE ASSOCIATION 


rHERE ARE LISTED here the committees of the Los Angeles County Bar 
ociation for the year 1960, and the persons serving on them. A good portion 
the hard and useful work which the Association accomplishes is done 
sugh these committees. All members of the local Bar owe a vote of gratitude 
the persons listed. The names are printed here so that the Bar may know 
.o are the committee members and so that such members may be given a 
:iall measure of the recognition they deserve. 
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Robert M. Barton 
Chairman 
Richards D. Barger 
Philip M. Battaglia, Jr. 
Charles E. Beardsley 
Louis M. Brown 
E. Talbot Callister 
George W. Cohen 


John C. Morrow 
Chairman 
Maynard J. Toll 
Board Member 
Donald K. Denbo 
Joseph W. Jarrett 


Mary E. Waters 
Chairman 
Loyd Wright, Jr. 
Board Member 
James P. Brice 
Ingall W. Bull, Jr. 
Hon. Kenneth N. Chantry 


Committee on the Judiciary 


Irving M. Walker 
Chairman 

A. Stevens Halsted, Jr. 
Board Member 

Joseph A. Ball 

Frank B. Belcher 


Jerome L. Doff 
William C. Farrer 
Harned P. Hoose 
Preston B. Hotchkis 
Chester I. Lappen 
Lawrence J. Larson 
Henry T. Moore, Jr. 
Louis Most 


Committee on Insurance 


Donald H. Keltner 
William H. Levit 
Lawrence T. Lydick 
T. Paul Moody 
John M. Podlech 
William B. Rodiger 


Jinks Committee 


Everett B. Clary 

Phil H. Curry 
Stephen M. Farrand 
Stephen J. Grogan 
Richard F. C. Hayden 
Hon. Roy L. Herndon 
Hon. Mildred L. Lillie 


Harold A. Black 
E. Avery Crary 
Homer D. Crotty 
Hugh W. Darling 
Paul Fussell 

W. I. Gilbert, Jr. 


Curtis H. Palmer 
Matthew S. Rae, Jr. 
Richard J. Riordan 
Martin Gang 

Max L. Gillam 

James D. Harris 

Philip F. Westbrook, Jr. 
Loyd Wright, Jr. 


Powell E. Smith 
Eugene L. Stockwell, Jr. 
George W. Tackabury 
James O. White, Jr. 
Robert E. Williams 


Roy Littlejohn 

Hon. Philip H. Richards 
John W. Shenk, III 
Robert N. Stone 
Edward Sumner 

Hon. Burnett Wolfson 


William P. Gray 
Clifford E. Hughes 
Augustus F. Mack, Jr. 
William A. C. Roethke 
Herman F. Selvin 
Benjamin W. Shipman 
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Committee on Juvenile Court 


Robert S. McClean Hon. H. Eugene Breitenbach Wesley L. Nutten, III 
Chairman Fred L. Brown, Jr. Kenneth O. Rhodes 
Maynard J. Toll Theodore A. Chester Jerry B. Riseley, Jr. 
Board Member John L. Goddard Robert M. Schreiber 
Donald K. Bjelke Mendel H. Lieberman Harold A. Slane 
William J. Bluestein Hon. Charles A. Loring Francis M. Wheat 
Milton L. Most 


Junior Barristers Executive Council 


Lester E. Olson Charles G. Bakaly, Jr. Jerome L. Goldberg 
Chairman Secretary John Joseph Hall 
Richards D. Barger Richard F. Alden Roderick M. Hills 
Vice Chairman Immediate Past ChairmanPreston B. Hotchkis 
David H. Massey Jeffrey M. Bucher James H. Knecht, Jr. 
2nd Vice Chairman Karl Lynn Davis, Jr. George C. Mitchel 
John R. Engman H. Randall Stoke 


Committee on Law Day 


Milford Springer Richard F. Alden Maurice C, Inman, Jr. 
Chairman Hon. Newcomb Condee John G. Messer 

Paul R. Hutchinson Carla A. Hills Frank Simpson, III 
Board Member 





f Real Estate ...talk to the man from Coldwell, Banker. 


- * Much of Coldwell, Banker’s business is 

Situations 2 conducted with attorneys on real estate 

needs arising from probate, investment 

programs and other situations. The Company’s highly qualified 

appraisal staff is frequently called upon in matters of condemnation 
proceedings and real estate values. 

The Company has no ownership interest in any property it offers 
for sale or lease; it does not buy or sell real estate in competition 
with its clients. Coldwell, Banker functions solely in a brokerage and 
consultant capacity. This 54-year policy has earned the Company a 
nation-wide reputation for unbiased, objective professional service. 
For a further discussion of the ways Coldwell, Banker might serve 
you, write for our booklet “Behind the Western Skyline.” 


Coldwell, Banker & Company 


Real Estate - Leasing + Property Management + Mortgage Loans + Insurance 


11 Offices in California and Arizona 


Los Angeles: 4322 Wilshire Blvd....WEbster 8-3111 
900 Wilshire Blvd....MAdison 6-0611 


Beverly Hills: 9858 Wilshire Blvd....BRadshaw 2-0777 
a Exclusive loan correspondent for the Aetna Life Insurance Company 
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Homer D. Crotty 
Chairman 
Loyd Wright 


Herman F. Selvin 


Hon. Leon T. David 
Chairman 

Paul R. Hutchinson 
Board Member 


Committee on Law Schools 


Hon. William C. Mathes 
Hon. W. Turney Fox 
Hon. Leon T. David 
Otto M. Kaus 

William A. Norris 


Committee on Legal Aid 


Hon. Walter C. Allen 
Charles G. Bakaly, Jr. 
Harold A. Black 
Edward C. Cazier, Jr. 
Hallack W. Hoag 


Morris Pfaelzer 
Sharp Whitmore 
Paul R. Hutchinson 
Edward S. Shattuck 


Augustus F. Mack, Jr. 
Hallam Mathews 
Harry L. Nelson, Jr. 
Irving M. Walker 


Committee on Legal-Medical Relations 


De Forrest Home 
Chairman 
Walter Ely 
Board Member 
John C. Allen 


Thomas F. Call 

Frederick O. Field 

Richard L. Kirtland 

Fred S. Lack, Jr. 

Raoul D. Magana 

Charles C. Montgomery, Jr. 


Richard L. Oliver 
Henry C. Rohr 
Carl J. Schuck 
Edgar Simon 

J. Marion Wright 


Committee on Legal Problems in Disaster 


Walter F. Keen 
Chairman 

A. Hale Dinsmoor 
Board Member 


James W. Beebe 

Eldon R. Clawson 
Richard D. Esbenshade 
Hugh L. Macneil 

B. Richard Marsh 


T. Paul Moody 

Glenn S. Roberts 
Benjamin W. Shipman 
Raymond G. Stanbury 





Your OFFICIAL Los Angeles Bar Association 
ACCIDENT AND SICKNESS 


INSURANCE PROGRAM 


@ Minimum Cost 
@ All Claims Paid Locally 
© Long Term Benefits 


@ Maximum Protection 
@ World Wide Coverage 


© Underwritten by the 
National Casualty Co. 


A Special Representative Will Call 
At Your Office At Your Convenience 








THE NETTLESHIP COMPANY 


1212 WILSHIRE BLVD 


OF LOS ANGELES HUntley 2-461( 
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dont GAMBLE 


with your 


lez 
ys 
ites 


Annual Report 


The CHIPS are down when your 
annual report doesn’t “ante-up” to 


appearance, accuracy and promptness. 


Call on a printer who specializes 
in annual report printing and has the 
equipment and know-how to produce 


an excellent job, on time, at other than 
blue chip prices . . . don’t gamble on 
your corporation’s annual report. 


A trained representative will call at 
your convenience. 


PARKER & SON, INC. Specialists in Financial Printing 


241 EAST FOURTH STREET, LOS ANGELES 13, CALIFORNIA 


Printers — Lithographers MAdison 6-91 1 1 
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Frederick O. Field 
Chairman 
Lester E. Olson 
Board Member 
Mark G. Ancel 
Joseph A. Ball 
Joseph H. Cummins 
Roger H. Davis 


Donald E. Ruppe 
Chairman 
Austin H. Peck, Jr. 

Vice Chairman 
Loyd Wright, Jr. 
Board Member 


Donald S. Coye 
Chairman 
Martin N. Erck 
Vice Chairman 
A. R. Kimbrough 
Board Member 
F. W. Audrain 
Vernon Barrett 
Richard C. Bergen 


Committee on Legislation 


James F. Healey, Jr. 
Roderick M. Hills 
John W. Holmes 
Robert L. Hunt 
DeWitt M. Manning 
Murray M. McColloch 
Stanley G. Pearson 
Matthew S. Rae, Jr. 


Committee on Membership 


C. Sherman Anderson 
Richards D. Barger 
Robert M. Barton 
William C. Hiscock 
Clyde E. Holley 


Elbert J. Sheffield 
David M. Turner 
Robert F. Tyler 
Philip K. Verleger 
Glenn R. Watson 
Richard L. Wells 
George W. Wakefield 


Robert H. Ingram 
Augustus F. Mack, Jr. 
Robert H. Powsner 
H. Randall Stoke 
Robert Vallier 


Committee on Oil and Gas Law 


John H. Blake 
Darrell O. Churchill 
C. M. Curb 

William J. DeMartini 
William R. Gardner 
Karl F. Geiser 
Spencer L. Halverson 
Sims Hamilton 
Gordon F. Hampton 


Earl Hightower 
Robert B. Krueger 
John A. Lilygren 
George W. Nilsson 
Robert E. Paradise 
Oscar C. Sattinger 
Charles C. Stanley 
Robert L. Tollefsen 


Committee on Pleading and Practice 


Everett B. Clary 
Chairman 

A. Andrew Hauk 
Vice Chairman 

Walter Ely 
Board Member 


Milton M. Cohen 
Gerold C. Dunn 
A. R. Early, Jr. 
Arthur Groman 
Allan F. Grossman 
Robert Henigson 


Richard B. Hoegh 
William D. Mann 
Arthur K. Marshall 
White McGee, Jr. 
Jack T. Ryburn 
Martin J. Schnitzer 


Committee on Probate and Trust Law 


Robert F. Schwarz 
Chairman 

Hugh L. Macneil 
Vice Chairman 

Irving P. Austin 
Board Member 


Hon. Kenneth N. Chantry 


Chairman 
Grant B. Cooper 

Board Member 
Homer D. Crotty 
Hugh W. Darling 


Hon. Frank S. Balthis 
Arthur G. Bowman 
George I. Devor 
Leland W. Geiler 
Sylvester Hoffman 
Baldo M. Kristovich 


Program Committee 


Frank DeMarco, Jr. 
Leonard A. Diether 
Hon. Emil Gumpert 
Hon. Roy L. Herndon 
William P. Hogoboom 
Marcus Mattson 


Otho G. Lord 

William S. McClanahan 
Bruce G. McGregor 
Joseph H. Rose 

H. Jess Senecal 


Hon. James M. McRoberts 
Milford Springer 

Hon. Parks Stillwell 
Robert H. Volk 

Joseph L. Wyatt, Jr. 

Hon. Elisabeth E. Zeigler 
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Committee on Psychopathic Court 


E. Talbot Callister 
Chairman 

George Harnagel, Jr. 
Board Member 

Harold I. Gould 


Leon L. Gordon 
Chairman 
Otho G. Lard 
Vice Chairman 
Maynard J. Toll 
Board Member 


Donald W. Hamblin 
Leslie L. Heap 

Clifford A. Hemmerling 
Norman Macbeth 

Hon. Lloyd S. Nix 
David Ravin 


Richard F. Alden 
Robert M. Barton 
Helen L. Curren 

Denis H. Grady 

Hon. Charles A. Loring 


E. Wallace MacDiarmid, Jr. 


Peter T. Rice 

Neale Scott 

Claude W. Stimson 
Roger M. Sullivan 
Raymond Wallenstein 


Committee on Public Relations 


David H. Massey 
John W. Preston, Jr. 
Robert M. Shafton 


Hon. Harold W. Schweitzer 


Lawrence Parke Watkin 


Committee on Conformity Between Rules of Superior and Municipal Courts 


Sidney A. Moss 
Chairman 
Walter Ely 
Board Member 
George J. Barbour 


David S. Smith 
Chairman 
James L. Potts 
Board Member 
Thomas G. Baggot 
Joseph R. Biafora 
William A. Caldecott 


Carl A. Stutsman, Jr. 
Chairman 
F. Daniel Frost 
Vice Chairman 
James H. Kindel, Jr. 
Board Member 
Louis Lee Abbott 
David E. Agnew 
Howard C. Alphson 
Irving I. Axelrad 
Thomas A. Baird 
Leon B. Brown 


Leo J. Biegenzahn 
A. Thomas Grazer 


Downey A. Grosenbaugh 


John A. Loomis 
DeWitt M. Manning 


William P. Camusi 
Frank T. Cotter 
Alexander K. Ginsburg 
Arnold H. Gold 
Murray Jackson 


Christian E. Markey, Jr. 


Erwin Morse 


Committee on Taxation 


Dean S. Butler 
George F. Elmendorf 
Harry M. Halstead 
W. Edgar Jessup, Jr. 
Richard H. Keatinge 
Lewis D. Lawrence 
F. Edward Little 
Edward R. McHale 
Ernest R. Mortenson 
Conrad J. Moss 

J. Dan Olincy 
Francis H. O’Neill 


James A. McLaughlin 
Ned R. Nelsen 

H. Melvin Swift, Jr. 
Hon. Delbert E. Wong 


Committee on Substantive Law 


Edward W. Moses 
Charles H. Older 
Robert C. Packard 
I. H. Prinzmetal 
Robert D. Redford 
Peter T. Rice 


John O. Paulston 
Austin H. Peck, Jr. 
Stuart T. Peeler 
William M. Poindexter 
Myr! R. Scott 
Lillian Stanley 
Wixon Stevens 
Charles M. Walker 
John S. Warren 
Martin H. Webster 
Harold Weinstock 
Dan Kaufmann 


Committee on Unlawful Practice of the Law 


Lawrence P. Casey 
Chairman 

George W. Cohen 
Board Member 
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Marvin Chesebro 
William H. Dentzel 
Stevens Fargo 


Christian E. Markey, Jr. 
Arthur G. Otsea 
Stuart B. Walzer 





BROTHERS S-IN 


By 
GEORGE 


HARNAGEL, JR. 


FEE TALES 
(1) The Stamp of Genius 


The Illinois State Bar Association 
has proposed new (and higher) mini- 
mum fee schedules for adoption by 
local bar associations in that state. It 
recommends the use of one schedule 
in “Lower-Cost Areas,” another in 
“Medium-Cost Areas” and a third in 
“Higher-Cost Areas”. A great many 
county and other local associations 
have adopted one or the other of these 
schedules, with or without change. 

Max Weinberg of Quincy, Chair- 
man of the Adams County Bar Associ- 
ation, adopted a unique method of 
calling to the attention of its members 
the fact that their costs have risen. 
He dispatched a letter to each of them 
inviting attendance at a meeting to 
consider the new ISBA fee schedules. 
He sent the letters by first class mail 
and affixed to each of them a two-cent 
stamp! 


(II) The Meat of the Matter 


Cody Fowler, former president of 
the ABA, once informed this depart- 
ment that he suggests to his younger 
partners, whenever they have a fee to 
fix, to first go out and buy themselves 
a good steak dinner. 


_ °° o 


The University of Texas Law School 
presents an annual comedy show in 
which faculty members, students and 
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their wives participate. It is calle 
“The Assault and Flattery Revue.” § 
Oo ° o 
Tongue-Twisters from Canada (IT 
Fifteen minutes after Tongue-Twif 
ers From Canada‘had been painsta 
ingly proof-read, we received a ph 
call from Steve Farrand who said 
liked the Firm Fun series, but that f 
a real field day in “euphonious” fin 
names there was no place like t 
Canadian section of the Martinda 
Hubbell Law Directory. Here are 
few he rolled off his tongue and la 


sent along in a note: 


Alberta 


CHAMBERS, MicHT, SAUCER, PE 
cock, BLack & GAIN. 

FEeNERTY, FENERTY, McGmiLu 
ROBERTSON, PROWSE, BRENNAN & F# 
SER. ' 

MacC.Leop, McDermip, Drxog 
Burns, McCo.oucn, Love & LeErra 

McCuaic, McCuaic, DEsROcHE! 
BECKINGHAM & MacDONaLp. : 

MILNER, STEER, Dype, Massie, Lat 
TON, CREGAN & MACDONNELL. ; 


Ontario 
McMiLxian, Bincu, Stuart, BER 
Dunn, CorricaNn & HowLanp. 
Quebec 


Common, Howarp, Cate, Oci 
BisHop, Core, Porteous & HANSARD 
SENECAL, TURNBULL, MITCHE 
Stairs, CuLveR, Krerans & CLAxTa 





1The Los ANGELES Bar BuLietin, Vol. 35, ‘i 
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